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https://www.theguardian.com/technology/2018/jul/02/facebook-mark-zuckerberg-platform-publisher-lawsuit
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https://www.oecd.org/about/document/list-oecd-member-countries.htm
https://www.bloomberg.com/news/articles/2020-09-12/u-s-google-antitrust-case-set-to-expand-with-gop-states-joining
https://www.bloomberg.com/news/articles/2020-09-12/u-s-google-antitrust-case-set-to-expand-with-gop-states-joining
http://www.cmcrp.org/media-and-internet-concentration-in-canada-1984-2018/
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https://omidyar.com/wp-content/uploads/2020/09/Roadmap-for-a-Case-Against-Google.pdf
https://omidyar.com/wp-content/uploads/2020/09/Roadmap-for-a-Case-Against-Google.pdf
https://www.baekdal.com/thoughts/what-killed-the-newspapers-google-or-facebook-or/
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https://assets.publishing.service.gov.uk/media/5efc57ed3a6f4023d242ed56/Final_report_1_July_2020_.pdf
https://www.brookings.edu/research/local-journalism-in-crisis-why-america-must-revive-its-local-newsrooms/
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https://omidyar.com/wp-content/uploads/2020/09/Roadmap-for-a-Case-Against-Google.pdf
https://omidyar.com/wp-content/uploads/2020/09/Roadmap-for-a-Case-Against-Google.pdf
https://assets.publishing.service.gov.uk/media/5efc57ed3a6f4023d242ed56/Final_report_1_July_2020_.pdf
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https://www.wipo.int/news/en/wipolex/2019/article_0013.html
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https://www.inma.org/blogs/Digital-Platform-Initiative/post.cfm/new-australian-code-of-conduct-locks-in-payments-from-big-tech-for-content
https://www.inma.org/blogs/Digital-Platform-Initiative/post.cfm/new-australian-code-of-conduct-locks-in-payments-from-big-tech-for-content
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http://www.arbitration.com/articles/what-is-baseball-arbitration.aspx
https://www.theaustralian.com.au/business/media/facebook-threat-to-block-news-sharing-over-accc-rules/news-story/30cf7871e094c21c3a8ec70e8150bc39
https://www.theaustralian.com.au/business/media/facebook-threat-to-block-news-sharing-over-accc-rules/news-story/30cf7871e094c21c3a8ec70e8150bc39
https://www.abc.net.au/
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You have requested our general views regarding the capacity of the Government of Canada to engage in 

legislative, regulatory, and public policy measures for the promotion and protection of Canadian cultural 

industries in light of the recent coming into force of the U.S.-Mexico-Canada free trade agreement. The 

USMCA is the successor to the North American Free Trade Agreement. 

I have been a scholar of North American trade policy for more than a quarter-century. I am the author of 

two books on NAFTA and have composed countless talks and articles about international economic law 

topics. I was an advisor to the Government of Ontario’s Cabinet Committee on North American free trade 

when NAFTA was being negotiated, and later I acted as an advisor to Trade Ministers in other Canadian 

jurisdictions, as well as being trade advisor to a provincial premier. I have testified before committees of the 

House of Commons and the Senate as an expert on international trade topics. 

I am the codirector of the New York Law School’s Center of International Law. I am a distinguished senior 

fellow at the Center and an adjunct law professor at the New York Law School. I am also the managing 

partner of Appleton & Associates International Lawyers LP in Toronto. Over the last 25 years, I have been 

counsel in over a dozen NAFTA arbitrations, and I have also appeared in matters before the World Trade 

Organization (“WTO”) in Geneva. 

http://www.appletonlaw.com/bappleton.html
http://www.appletonlaw.com/about%20us.html


I am a member of the Bar of Ontario, the State of New York, and the District of Columbia. I am a member 

of the U.S. Court of International Trade. I am a fellow of the Chartered Institute of Arbitrators and serve as 

the cochair of the American Bar Association Section of International Law International Arbitration 

Committee. I hold a master’s in law with specialization in international law from the University of 

Cambridge. My J.D. was completed at Queen’s University. 

While trade agreements impose general restrictions on government policymaking in certain areas, the 

Government of Canada retained an exceedingly wide ambit for the making of public policy concerning the 

news media in the USMCA. This wide ambit is contained within exceptions and reservations made 

throughout the USMCA obligations. These “carveouts” from the USMCA allow the government policy 

space for the protection and promotion of Canada’s fragile cultural industries. 

Canada set out its views on the exceptions to the USMCA in Canada’s Statement on Implementation, saying: 

As a result of these exceptions and reservations, the Government of Canada has wide-ranging policymaking 

capacity. Besides, the USMCA contains an extensive cultural exemption. This exemption removes policies 

relating to the exemption from the terms of the USMCA. 

 

 

 

 

http://www.sice.oas.org/Trade/CAN_EFTA_FTA/EFTA-AnnexJ-en.pdf


 

 

 

 

News media in Canada fit within the terms of paragraphs (a) and (c) of the list of protected cultural 

industries. The Government of Canada issued its views the government’s broad powers contained within 

the USMCA cultural exemption in Canada’s Statement on Implementation. In this official government statement 

of its views on the meaning of the USMCA, the Government of Canada stated: 

Thus, the cultural exception is designed to preserve, “Canada’s flexibility to adopt and maintain programs 

and policies that support the creation, distribution, and development of Canadian artistic expression and 

content.” The promotion of Canada’s news media would fit clearly within this broad reserved 

power. A government policy measure could well fit within a “carveout” or reservation to the USMCA as 

well as fitting within the cultural exemption. In the event of a trade dispute, it would then be up to the 

government of Canada to decide upon which of these public policy protections to rely. The reliance on the 



cultural exemption does not need to be concluded when a policy is made. It is a justification that can be 

relied upon in a trade dispute after a policy comes into force. 

In addition to the general cultural industries exemption set out in Article 32.6 of the USMCA, there are 

other exemptions regarding subsidies, taxation, the making of policies regarding public education, public 

health, minorities, and indigenous persons that would also permit the taking of policies supporting to the 

Canadian news media and to news media capacity as a public good. 

The purpose of this letter is not to provide a detailed legal opinion on the international trade law 

consistency of specific policies. However, this legal letter confirms that exceptions and reservations abound 

within the USMCA that would permit the taking of many government policies in Canada to support the 

news media. Based on the preceding and having regard to the legal assumptions and considerations that we 

deem relevant; we can advise that: 

1. The USMCA contains many exceptions and reservations made by governments permitting public 

policies that would otherwise conflict with USMCA trade obligations. 

2. Canada’s exception for cultural industries provides broad policy discretion for the Government of 

Canada for the taking of policies, “To support the creation, distribution, and development of 

Canadian artistic expression and content.” The exception covers the activities of Canada’s news 

media explicitly. 

3. Within the USMCA, there are many other exceptions and “carveouts” that would permit policies to 

advance Canadian cultural industries, such as Canada’s news media. 

 



 

 

 

https://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.464.9310&rep=rep1&type=pdf
https://stats.oecd.org/Index.aspx?DataSetCode=IOTSI4_2018


 

 

 



News 
Employment

• Would this pathway sustainably support an 
appreciable number of journalists?

Jobs and GDP
• Would this pathway have a positive or negative 

impact on the Canadian economy?

Federal 
Revenues

• What would this pathway mean for revenues 
for the federal government?



https://data.bls.gov/projections/nationalMatrix?queryParams=511110&ioType=i
https://www150.statcan.gc.ca/t1/tbl1/en/tv.action?pid=1710000901
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https://www.statista.com/statistics/216573/worldwide-market-share-of-search-engines/
https://www.omidyar.com/news/roadmap-monopolization-case-against-google-regarding-search-market
https://www.omidyar.com/news/roadmap-monopolization-case-against-google-regarding-search-market
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https://www.isba.org.uk/knowledge/digital-media/programmatic-supply-chain-transparency-study/
https://www.isba.org.uk/knowledge/digital-media/programmatic-supply-chain-transparency-study/
https://videoadnews.com/2020/05/06/a-third-of-programmatic-supply-chain-costs-end-up-in-unknown-hands-finds-isba-study/
https://videoadnews.com/2020/05/06/a-third-of-programmatic-supply-chain-costs-end-up-in-unknown-hands-finds-isba-study/
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